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RECOMVENDED ORDER

On Novenber 13, 2003, an administrative hearing in this
cause was held in Tall ahassee, Florida, before WIliamF.

Quattl ebaum Adm nistrative Law Judge, Division of



Adm nistrative Hearings. |Imrediately prior to the hearing, the
Petitioner in Case No. 03-3670BID withdrew its challenge to the
award of the bid and nade no appearance at the hearing.

Appear ances in Case Nos. 03-3671BID, 03-3672BI D, and 03-3673BI D
are as follows:

APPEARANCES

For Petitioner: Andrea V. Nelson, Esquire
The Nel son Law Firm P. A
Post O fice Box 6677
Tal | ahassee, Florida 32314

For Respondent: Brian Berkow tz, Esquire
Ki nberly Sisko Ward, Esquire
Departnent of Juvenile Justice
Kni ght Bui |l di ng, Room 312V
2737 Centerview Drive
Tal | ahassee, Florida 32399-3100

For Intervenor: Janmes M Barclay, Esquire
Ruden, Md osky, Smth, Schuster
& Russell, P.A
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue in these cases is whether the Departnent of
Juveni l e Justice's (Departnent) proposed award of certain
contracts to Bay Area Youth Services, Inc. (BAYS), based on
eval uations of proposals submtted in response to a Request for
Proposals is clearly erroneous, contrary to conpetition,

arbitrary, or capricious.



PRELI M NARY STATEMENT

The Departnent seeks to contract with providers of
| nt ensi ve Del i nquency Diversion Services (IDDS) in twenty
judicial circuits. On Septenber 8, 2003, Juvenile Services
Program Inc. (JSP), filed Petitions for Formal Hearings
chal I engi ng the proposed award of contracts in Crcuits 5, 6,
and 20. The Petitions were forwarded to the Division of
Adm ni strative Hearings, which consolidated the cases, and
schedul ed and noticed the proceeding. BAYS filed a Petition to
I ntervene in the consolidated cases that was granted w t hout
opposi tion.

| medi ately prior to the hearing, the Petitioner in Case
No. 03-3670BID withdrew the bid protest and nmade no appear ance
at the hearing.

On Novenber 12, 2003, BAYS filed a Mdtion to Dism ss
asserting that the cases should be disnm ssed based on the
alleged failure of JSP to tinely post a bond in the correct
anount. At the conmencenent of the hearing on Novenber 13,
ruling on the Mdtion was reserved, and the parties were invited
to respond to the Motion as part of the post-hearing submttals.
As set forth herein, the Mdtion to Dismss is granted.

At the hearing, JSP presented the testinony of five

W t nesses. BAYS presented the testinony of one witness. Joint



Exhi bits nunmbered 1, 3 through 6, 8, and 10 through 20 were
admtted into evidence.

The one-vol une Transcript of the hearing was filed on
Decenber 3, 2003. By agreenent of the parties, the deposition
testinony of six additional wtnesses was filed by JSP on
Decenber 9, 2003. The Departnent, BAYS, and JSP fil ed Proposed
Recommended Orders on Decenber 12, 2003.

FI NDI NGS OF FACT

1. On July 2, 2003, the Departnent issued Request for
Proposal (RFP) No. V6P01 for operation of |IDDS prograns in
Judicial Crcuits 1 through 20. The Departnent issued a single
RFP and anticipated entering into 20 separate contracts, one for
each circuit. Each contract was for a three-year period with
the possibility of a renewal for an additional three-year
peri od.

2. The RFP was prepared based on a "contract initiation
menmo” generated within the Departnment and upon which the scope
of services set forth in the RFP was based. The Depart nment
assigned one contract admi nistrator to handl e the procurenent
process.

3. An addendum dated July 18, 2003, was issued to the RFP
As anended by the addendum the RFP required subm ssion of
information in a tabbed format of three volunmes. Volunme | was

the technical proposal. Volune Il was the financial proposal.



Vol une |11 addressed past performance by the vendor. The
addendum al so al |l owed providers to submt sone information in
el ectronic format.

4. The addendum requested, but did not require, that it be
signed and returned with the subm ssion. BAYS did not return a
signed copy of the addendumin its proposal. Failure to sign
and return the addendum was not fatal to the consideration of a
pr oposal

5. The RFP set forth only two criteria for which
nonconpl i ance woul d be deenmed "fatal" to a proposal. Failure to
conply wwth a fatal criterion would have resulted in automatic
elimnation of a provider's response; otherw se, all responses
subm tted were eval uat ed.

6. The proposals were opened on July 31, 2003. The
contract admi nistrator and staff reviewed the bids to ascertain
whet her required itens were included, and noted the proposed
costs on bid tabul ati on sheets.

7. The first fatal criterion was failing to submt a
properly executed "Attachnent A" formto a subm ssion.
Attachnent A is a bidder acknow edgnent form Both BAYS and JSP
i ncluded a conpleted Attachnent A in the responses at issue in

this proceeding.



8. The second fatal criterion was exceedi ng the Maxi mum
Contract Dollar Amount. RFP Attachnent B, Section Xl II,
provides in relevant part as foll ows:

The Maxi mum Contract Dollar Anount will be

t he Annual Maxi mum Contract Dol | ar Anmpunt
multiplied by the nunber of years in the
initial termof the Contract . . . .

EXCEEDI NG THE ANNUAL MAXI MUM CONTRACT DOLLAR
AMOUNT IS A FATAL CRITERI ON. ANY PROPCSAL
W TH A COST EXCEEDI NG THE ANNUAL NMAXI MUM
CONTRACT DOLLAR AMOUNT W LL BE REJECTED.

9. The information reviewed as to each provider's cost
proposal was set forth in Volune I, Tab 1, which included RFP
Attachnent J. RFP Attachnent J is a cost sheet where providers
were required to set forth proposal costs identified as the
"Maxi mum Paynment" under their proposal.

10. Attachnent Kto the RFP identifies the counties served
in each circuit, nunber of available slots in each circuit, and
t he Annual Maxi mum Contract Dol |l ar Arount for each circuit. JSP
appears to have sinply copied information from Attachnment K onto
Attachment J.

11. The Departnent's contract adm nistrator was the sole
person assigned to review Volune Il of the responses. Volune I
i ncl uded the cost proposal, the supplier evaluation report

(SER), and the certified mnority business enterprise (CVBE)

subcontracting utilization plan.



12. Neither BAYS nor JSP exceeded the Annual Maxi mum
Contract Dol lar Anpbunt applicable to any circuit at issue in
this proceeding. Both BAYS and JSP identified a Maxi num Paynent
equal to the Annual Maxi mum Contract Dollar Anount as their
proposal cost. Both BAYS and JSP received scores of 100 points
for cost proposals in all responses at issue in this proceeding.

13. JSP asserts that the instructions as to identification
of the Annual Maxi mum Contract Dol |l ar Anmount were confusing and
that its actual cost proposal was |ess than that set forth as
t he "Maxi mum Paynent” on Attachnent J.

14. JSP asserts that it actually listed its cost proposal
at the section identified on Attachnent J as "renewal term
dol | ar anmount proposed.” JSP asserts that the Departnent shoul d
have revi ewed supporting budget information set forth in
Attachnment Hto the RFP to determ ne JSP' s cost proposal, and
that the Departnent should have determ ned that JSP's actua
cost proposal was |less than that of BAYS.

15. The Departnent did not review the budget infornation
in Attachment H, but based its cost evaluation of the proposals
on the total figures set forth on Attachnent J. Nothing in the
RFP suggests that underlying information as to cost proposals
woul d be reviewed or evaluated. The evidence fails to establish
that the Departnent's reliance on the information set forth on

Attachnent J was unreasonabl e or erroneous. The evidence fails



to establish that the Departnent's scoring of the cost proposals
was contrary to the RFP. The evidence fails to establish that
JSP is entitled to have its cost proposal re-scored.

16. One of the requirenents of the RFP was subm ssion of a
"Supplier Evaluation Report" (SER) from Dunn & Bradstreet. The
subm ssion of the SER was worth 90 points. Dunn & Bradstreet
transmtted nost of the SERs directly to the Departnent, and the
Department properly credited the providers for whom such reports
were transmtted.

17. The Departnent's contract adm nistrator failed to
exam ne BAYS subm ssion for the SER, and BAYS did not receive
credit for the SER included within its proposal. The failure to
credit BAYS for the SERs was clearly erroneous. BAYS is
entitled to additional credit as set forth herein.

18. The RFP sought utilization of a CMBE in a provider's
proposal . BAYS proposal included utilization of The Nel co
Conmpany, an enpl oyee | easing operation. The Nelco Conpany is a
properly credential ed CVMBE

19. Under the BAYS/ Nel co arrangenent, BAYS would retain
responsibility for identification and recruitnent of potenti al
enpl oyees. BAYS perforns the background screening and nakes
final enploynent decisions. BAYS retains the right to fire,
transfer, and denote enpl oyees. The Nel co Conpany woul d process

payrol |l and handl e other fiscal hunman resource tasks including



i nsurance matters. The Nel co Conpany invoi ces BAYS on a per
payrol |l basis, and BAYS pays based on the Nel co invoi ce.

20. JSP asserts that under the facts of this case, the
participation of The Nelco Conpany fails to conply with the
RFP's requirenent for CVMBE utilization. BAYS proposals al so
included utilization of other CMBES. There is no credible
evi dence that BAYS utilization of The Nel co Conpany or of the
ot her CMBEs included within the BAYS proposals fails to conply
with the RFP's requirenent for CMBE utilization.

21. The Departnent assigned the responsibility for service
proposal evaluation to enployees |located within each circuit.
The contract administrator and staff distributed appropriate
portions of Volunme | of each proposal to the eval uators.

22. The evidence establishes that the evaluators received
t he docunents and evaluated the materials pursuant to witten
scoring instructions received fromthe Departnent. Sone
reviewers had nore experience than others, but there is no
evidence that a | ack of experience resulted in an inappropriate
revi ew bei ng perforned.

23. In tw cases, the evaluators worked apart from one
another. In one circuit, the evaluators processed the materials
in the same room but did not discuss their reviews with each
other at any tine. There is no evidence that eval uators were

directed to reach any specific result in the evaluative process.



24. JSP asserts that there was bias on the part of one
eval uator who had know edge of sone unidentified incident
related to JSP. The evidence fails to establish the facts of
the incident and fails to establish that the incident, whatever
it was, played any role in the evaluator's review of the JSP
proposal. JSP also asserts that another eval uator had contact
with JSP at sone point prior to his evaluation of the RFP
responses. There is no evidence that the contact was negative
or was a factor either for or against JSP in the eval uation of
t he RFP responses.

25. The RFP required that each provider's proposal include
letters of intent from"local service resources" indicating a
Wi llingness to work with the provider and a |letter of support
fromthe State Attorney in the judicial circuit where the
provi der's programwoul d operate.

26. The RFP indicates that Volunme | of a provider's
response should contain five tabbed sections. The RFP provides
that "information submitted in variance with these instructions
may not be reviewed or evaluated.” The RFP further provides
that failure to provide information "shall result in no points
bei ng awarded for that elenment of the evaluation.”

27. JSP included letters of support in Tab 5 of Volune I.
BAYS included letters of support in a tabbed section identified

as Tab 6 of Volune I.
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28. JSP asserts that information included in Tab 6 of BAYS
proposal s shoul d not have been eval uated and that no points
shoul d have been awarded based on the information included
therein. The evidence fails to support the assertion. Based on
t he | anguage of the RFP, subm ssion of information in a fornmat
ot her than that prescribed is not fatal to a proposal. The
Departnent reserved the authority to waive such defects and to
evaluate the material. Here, the Departnent waived the variance
as the RFP permtted, and reviewed the material submtted by
BAYS.

29. JSP asserts that BAYS proposal breached client
confidentiality by inclusion of information regardi ng an
i ndi vi dual who has allegedly received services through BAYS.
Records regardi ng assessnent or treatnent of juveniles through
t he Departnent are deemed confidential pursuant Section 985. 04,
Florida Statutes (2003). The evidence fails to establish that
an all eged violation of Section 985.04, Florida Statutes (2003),
requires rejection of the BAYS proposals. There is no evidence
that the informati on was rel eased outside of the Departnent
prior to the bid protest formng the basis of this proceeding.

30. The evidence establishes that JSP msidentified the
name of its contract manager in its transmttal letter. The

evi dence establishes that the mi sidentification was deened

11



immterial to the Departnment, which went on to evaluate the JSP
pr oposal s.

31. The results of the evaluations were returned to the
contract adm nistrator, who tabul ated and posted the results of
the process. On August 25, 2003, the Departnent posted a Notice
of Intent to Award contacts based on the proposals submtted in
response to the RFP

32. Insofar as is relevant to this proceeding, the
Departnent proposed to award the contracts for Crcuits 5, 6,
and 20 to BAYS.

33. The Departnent received four proposals from | DDS
program providers in Circuit 5 (DOAH Case No. 03-3671BID).
According to the Notice of Intended Contract Award, BAYS was the
hi ghest ranked bidder with 651.8 points. JSP was the second
hi ghest bidder with 642.6 points. Wite Foundation was the
third highest bidder at 630.7 points, and MAD DADS was t he
fourth bidder at 442.8 points.

34. The evidence establishes that BAYS included its SER in
its Grcuit 5 proposal. The Departnent negl ected to exam ne
BAYS subm ssion for the SER, and BAYS did not receive credit for
its SER.  BAYS shoul d have received an additional 90 points,
bringing its total points to 741. 8.

35. The Departnent received two proposals from | DDS

program providers in Crcuit 6 (DOAH Case No. 03-3672BI D).
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According to the Notice of Intended Contract Award, BAYS was the
hi ghest ranked bidder with 649.0 points. JSP was the second
hi ghest bi dder with 648.8 points.

36. The evidence establishes that BAYS included its SER in
its Crcuit 6 proposal. The Departnent neglected to exam ne
BAYS subm ssion for the SER and BAYS did not receive credit for
its SER  BAYS shoul d have received an additional 90 points,
bringing its total points to 739.0.

37. The Departnent received two proposals from | DDS
program providers in Crcuit 20 (DOAH Case No. 03-3673BID).
According to the Notice of Intended Contract Award, BAYS was the
hi ghest ranked bidder with 644.2 points. JSP was the second
hi ghest bidder with 620.6 points.

38. The evidence establishes that BAYS included its SER in
its Grcuit 20 proposal. The Departnent neglected to exam ne
BAYS submi ssion for the SER, and BAYS did not receive credit for
its SER BAYS shoul d have received an additional 90 points,
bringing its total points to 734. 2.

MOTI ON TO DI SM SS

39. BAYS asserts that the Petitions for Hearing filed by
JSP nmust be dismi ssed for failure to conply with Section
287.042(2)(c), Florida Statutes (2003), which requires that a

protesting bidder post a bond or cash in an amount equal to one

13



percent of the estimated contract anount by the tinme a form
witten bid protest is filed.

40. Item 8 of the RFP indicated that the bond or cash
anount required was one percent of the total contract amount or
$5, 000, whi chever was |ess. However, RFP Attachnent "B,"
Section I X, indicates that it replaces RFP Item 8, and provides
that the required bond or cash anount is one percent of the
estinmated contract anount.

41. Pursuant to Section 120.57(3)(b), Florida Statutes
(2003), JSP had 72 hours fromthe announcenent of the bid award
to file a Notice of Protest and an additional ten days to file a
Formal Witten Protest. The notice of intended bid award was
posted on August 25, 2003. Accordingly, the witten protest and
appropri ate deposits were due by Septenmber 8, 2003.

42. The Departnent's Notice of |Intended Award referenced
t he bond requirenent and stated that failure to post the bond
woul d constitute a waiver of proceedings.

43. On Septenber 8, 2003, JSP provided to the Departnment a
cashier's check for $2,159.70 in relation to its protest of the
award for Crcuit 5. The contract amunt was $647,910. One
percent of the contract amount is $6,479. 10.

44, On Septenber 8, 2003, JSP provided to the Departnent a

cashier's check for $3,414.52 in relation to its protest of the
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award for Crcuit 6. The contract amount was $1, 025, 857. 50.
One percent of the contract anmount is $10, 258. 57.

45. On Septenber 8, 2003, JSP provided to the Departnent a
cashier's check for $2,231.69 in relation to its protest of the
award for Circuit 20. The contract anmount was $669, 507. One
percent of the contract anmount is $6, 695. 07.

46. In response to JSP's insufficient cashier's checks,
the Departnent, by letter of Septenber 12, 2003, advised JSP of
t he under paynment and permtted JSP an additional ten days to
provi de additional funds sufficient to neet the requirenents of
the statute. JSP, apparently still relying on the superceded
| anguage in the RFP, forwarded only an anount sufficient to
bring the deposited funds to $5,000 in each case.

47. By letter dated Septenber 25, 2003, the Departnent
agai n advised JSP that the deposited funds were insufficient and
provi ded yet another opportunity to JSP to deposit additional
funds. On Septenber 29, 2003, JSP forwarded additional funds to
provi de the appropriate deposits.

CONCLUSI ONS OF LAW

48. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. 88 120.57(1) and 120.57(3), Fla. Stat. (2003).

49. Section 120.57(3)(f), Florida Statutes (2003),

provi des as foll ows:
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In a protest to an invitation to bid or
request for proposals procurenent, no
subm ssi ons made after the bid or proposal
openi ng whi ch anmend or supplenment the bid or
proposal shall be considered. |In a protest
to an invitation to negotiate procurenent,
no subm ssions nmade after the agency
announces its intent to award a contract,
reject all replies, or withdraw the
solicitation which anend or suppl enent the
reply shall be considered. Unless otherw se
provi ded by statute, the burden of proof
shall rest with the party protesting the
proposed agency action. In a conpetitive-
procurenent protest, other than a rejection
of all bids, proposals, or replies, the

adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the solicitation
speci fications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious. |In any bid-

prot est proceedi ng contesting an intended
agency action to reject all bids, proposals,
or replies, the standard of review by an
adm ni strative | aw judge shall be whet her

t he agency's intended action is illegal,
arbitrary, dishonest, or fraudul ent.

50. O herwi se stated, the Petitioner has the burden of
establishing that the Departnent's proposed action was clearly
erroneous, contrary to conpetition, arbitrary, or capricious.

8§ 120.57(3)(f), Fla. Stat. (2003). |In this case, the burden has
not been net.

51. The evidence fails to establish that BAYS failure to

i nclude a signed copy of the RFP addendumin its proposal shoul d
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have resulted in a rejection of the BAYS subm ssion. |nclusion
of a signed copy was not required by the RFP or by the addendum
52. The evidence fails to establish that the Departnent's
reliance on the "maxi mum paynent” information set forth on JSP' s
cost sheet was inappropriate. There is no requirenent that the
Depart ment exam ne supporting docunentation to determ ne whet her
a provider has correctly set forth its own cost proposal. JSP

clearly identified a "maxi num paynent,"” and the Depart nent
properly relied on the information in scoring JSP' s cost
pr oposal

53. There is no credible evidence that the CVBE proposal
submtted by BAYS fails to conply with the requirenents of the
RFP or is otherw se inappropriate.

54. There is no credi ble evidence that the eval uations
performed by the Departnent enpl oyees were inproper or biased in
any manner. The Departnent enpl oyees were aware of the RFP
requirenents, were aware of the scoring procedure, and perforned
their evaluations appropriately. The evidence fails to
establish that is was a substantial error for the evaluators to
consider the information set forth in Volune I, Tab 6, of BAYS
pr oposal .

55. The evidence establishes that the Departnent failed to

consider the SERs submitted by BAYS in its proposals. Such
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failure was clearly erroneous; BAYS is entitled to an award of
addi ti onal points as set forth herein.

MOTI ON TO DI SM SS

56. As to the Motion to Dismss filed by BAYS, Section
287.042(2)(c), Florida Statutes (2003), clearly provides that a
deposit of one percent of the total contract amount is required
by the date upon which the formal witten protest is due.

57. Florida Adm nistrative Code Rule 28-110.005(3)
provi des as foll ows:

When a bond is required, a notice of

deci sion or intended decision shall contain
this statenent: "Failure to file a protest
within the tinme prescribed in Section
120.57(3), Florida Statutes, or failure to
post the bond or other security required by
law within the tine allowed for filing a
bond shall constitute a waiver of
proceedi ngs under Chapter 120, Florida
Statutes.” If the notice advises of the
bond requirenent but a bond or statutorily
aut hori zed alternate is not posted when
requi red, the agency shall summarily disni ss
the petition. (Enphasis supplied)

58. The notice of intended award clearly referenced the
deposit requirenent.

59. In the Departnment's letters to JSP extending the
deadline for filing the deposit, the Departnent cites no | egal
authority supporting the extension. |In the Proposed Recommended
Order filed by the Departnent in this case, the Departnent

acknow edges that there is no authority to waive or delay the
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bond requirenment and further acknow edges that JSP' s petitions
for hearing should have been dism ssed. The Departnment has no
| egal authority to waive or delay the posting of a proper bond
or cash amount. The cited Rule requires that the Departnent
dism ss the cases. The Motion to Dismss filed by BAYS is

gr ant ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Juvenile Justice enter a
Final Order as foll ows:

1. Dismssing the Petition for Hearing filed by MAD DADS of
G eater Ccala, Inc., in Case No. 03-3670BI D based on the
wi t hdrawal of the Petition for Hearing.

2. Dismssing the Petitions for Hearing filed by JSP for
failure to conply with Section 287.042(2)(c), Florida Statutes

(2003), and for the other reasons set forth herein.
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DONE AND ENTERED this 16th day of January, 2004, in

Tal | ahassee, Leon County, Flori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 16th day of January, 2004.

COPI ES FURN SHED.

James M Barclay, Esquire
Ruden, ©Md osky, Smth, Schuster
& Russell, P.A
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

Brian Berkow tz, Esquire

Ki nberly Sisko Ward, Esquire
Depart ment of Juvenile Justice
Kni ght Bui |l di ng, Room 312V

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Larry K. Brown, Executive Director
MAD DADS of Greater Ccala, Inc.
210 Nort hwest 12th Avenue

Post O fice Box 3704

Ccala, Florida 34478-3704

Andrea V. Nel son, Esquire
The Nel son Law Firm P. A
Post O fice Box 6677

Tal | ahassee, Florida 32314
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WIlliam G Bankhead, Secretary
Depart ment of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Robert N. Sechen, General Counse
Departnent of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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